Erroneous and Unauthorized Revisions to the California Environmental Quality Act: 1998 CEQA Revisions Violate Legislative Intent and Contradict Judicial Holdings by Henry, Kristin
Golden Gate University Law Review
Volume 30
Issue 3 Notes and Comments Article 3
January 2000
Erroneous and Unauthorized Revisions to the
California Environmental Quality Act: 1998
CEQA Revisions Violate Legislative Intent and
Contradict Judicial Holdings
Kristin Henry
Follow this and additional works at: http://digitalcommons.law.ggu.edu/ggulrev
Part of the Environmental Law Commons
This Comment is brought to you for free and open access by the Academic Journals at GGU Law Digital Commons. It has been accepted for inclusion
in Golden Gate University Law Review by an authorized administrator of GGU Law Digital Commons. For more information, please contact
jfischer@ggu.edu.
Recommended Citation
Kristin Henry, Erroneous and Unauthorized Revisions to the California Environmental Quality Act: 1998 CEQA Revisions Violate




UNAUTHORIZED REVISIONS TO 
THE CALIFORNIA 
ENVIRONMENTAL QUALITY ACT: 
1998 CEQA REVISIONS VIOLATE 




In October 1998, the Governor's Office of Planning and Re-
search (OPR) amended the guidelines that interpret the Cali-
fornia Environmental Quality Act (CEQA).l One of OPR's 
main goals of these revisions was to assist public agencies in 
making their discretionary determinations required under the 
1 See CAL. PuB. REs. CODE § 21083 (West 1996). The Governor's Office of Planning 
and Research ("OPR") is the California agency that the California Legislature dele· 
gated the power to create Califomi'a Environmental Quality Act ("CEQA") Guidelines. 
The Office of Planning and Research developed guidelines for the implementation of 
CEQA. The guidelines assist public agencies by providing objectives and criteria on . 
how to administer CEQA. Additionally, the guidelines assist the public with how to 
orderly evaluate projects. See ill. See also Maureen F. Gorsen, 1998 CEQA Guidelines 
RelJisions: What ElJery CEQA Practitioner Needs to Know (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/ceqa_article_l098.html>. See also CAL. PuB. REs. CODE § 
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CEQA process.2 These revisions, however, merely narrowed 
the scope of environmental review that had been broadened by 
the judiciary. a 
A public agency's discretion in determining when a project4 
significantly affects5 the environment has plagued California 
reviewing agencies since the legislature adopted CEQA in 
1970.6 Under the CEQA process, the lead agency7 must make 
two important discretionary decisions.8 The first is whether 
the environmental consequences of a project are potentially 
significant enough to require preparation of an Environmental 
Impact Report (EIR).9 The second is when those "potentially 
significant" consequences become actually significant based on 
2 • 
See id. 
a See infra notes 226-235 and accompanying text for a discussion of results of 
CEQA revisions. 
4 See CAL. PuB. REs. CODE § 21065 (West 1996). A project is any activity: 
(a) directly undertaken by any public agency; (b) undertaken by a person which is 
supported, in whole or in part, through contracts, grants, subsidies, loans, or other 
forms of assistance from one or more public agencies; (c) that involves the issuance to 
a person of a lease, permit, license, certificate, or other entitlement for use by one or 
more of the public agencies. Id. 
5 See CAL. CODE REGS. tit. 14, § 15382 (1999). "A significant effect on the environ-
ment means substantial, or potentially substantial, adverse change in any of the 
physical conditions within the area affected by the project including land, air, water, 
minerals, flora, fauna, ambient noise, and objects of historic or aesthetic significance." 
Id. 
6 See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know (last modified Nov. 12, 1998) 
<http;//www.ceres.ca.gov/ceqa_article_1098.htmb. 
7 See CAL. CODE REGS. tit. 14, § 15367 (1999). A lead agency is "the public agency 
which has the principal responsibility for carrying our or approving a project." Id. 
8 See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know (last modified Nov. 12, 1998) 
<http;//www.ceres.ca.gov/ceqa_article_1098.htmb. 
9 See CAL. CODE REGS. tit. 14, § 15362 (1999). 
An 'EIR' or 'environmental impact report' means a detailed state-
ment prepared under CEQA describing and analyzing the significant 
environmental effects of a project and discussing ways to mitigate or 
avoid the effects. The contents of an EIR are discussed in Article 9, 
commencing with Section 15120 of these guidelines. The term 'EIR' 
may mean either a draft or a final EIR depending on the context. Id. 
2
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information contained in the EIR. 10 In their previous form, the 
CEQA Guidelines provided insufficient criteria on which the 
lead agencies could base a determination regarding the signifi-
cance of a project's effects.11 This has been particularly prob-
lematic when cumulatively considerable impacts become sig-
nifi t 12 can . 
In Part II, this Comment will summarize the CEQA review 
process to which California agencies must adhere.13 Next, Part 
III of this Comment will examine San Joaquin Raptor/Wildlife 
Rescue v. Stanislaus and Kings County Farm Bureau v. 
Hanford, two landmark California appellate court cases that 
have interpreted the CEQA review process prior to the 
amended regulations.14 Included in Part III A is an analysis of 
how lead agencies have treated cumulative impacts in the past 
during the CEQA review process and an explanation of the re-
cent amendments purporting to codify that interpretation.15 In 
Part III B, this Comment will explain the recent amendments 
to CEQA legislation.16 Finally, based on the implications of the 
revised legislation, Part IV of this Comment will propose fur-
ther revisions that should be incorporated into CEQA to allow 
for a larger scope of environmental review of cumulative im-
pacts and for a more controlled development of California. 17 
10 See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know Oast modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/ceqa_article_1098.htmb. 
11 See id. 
12 S id ee . 
13 See infra notes 18-125 and accompanying text. 
14 See San Joaquin RaptorlWildlife Rescue Center v. Stanislaus, 49 Cal. Rptr. 2d 
494 (1996); Kings County Farm Bureau v. Hanford, 270 Cal. Rptr. 650(1990). See also 
infra notes 126-176 and accompanying text. 
15 See infra notes 126-176 and accompanying text. 
16 See infra notes 177-190 and accompanying text. 
17 See infra notes 236-241 and accompanying text. 
3
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II. BACKGROUND 
In 1969, the United States Congress passed the National 
Environmental Policy Act (NEPA)/s which requires federal 
agencies to analyze the environmental consequences of proj-
ects, and their alternatives, before approving them.19 This 
preliminary analysis allows federal agencies to avoid or mini-
mize adverse environmental impacts before the damage 
occurS.20 It also promotes a holistic approach to decision-
making by incorporating environmental considerations into the 
21 process. 
The California State Assembly responded to NEPA by cre-
ating the California State Assembly Select Committee on Envi-
ronmental Quality (the Committee) to study the possibility of 
supplementing NEPA through state law.22 At the conclusion of 
its study, the Committee recommended a state counterpart to 
NEPA in its report entitled "The Environmental Bill of 
Rights.,,23 When the California Legislature reviewed the re-
port, it became aware that the capacity of the California envi-
ronment to manage its own ecosystem was limited and in dan-
ger of being destroyed.24 The Legislature then declared that 
California must develop a high quality environment and main-
tain it into the future, take all action necessary to protect, re-
habilitate and enhance its environment and identify the mini-
mum, critical thresholds for the health and safety of its 
IS 
See 42 U.S.C. § 4321 (1994). 
19 See The California Environmental Quality Act: Frequently Asked Questions About 
CEQA (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/topiclenv_law/ceqalmorelfaq.html>. See also 42 U.S.C. § 
4332 (1994~ 
20 . 
See id at § 4332 (c). 
21 See id at § 4332 (a). 
22 See The California Environmental Quality Act: Frequently Asked Questions 
About CEQA (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/topiclenv_law/ceqalmorelfaq.html>. 
23 See id. 
24 
See CAL. PuB. REs. CODE § 21000 (West 1996). 
4
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people.25 In response to these findings, the California Legisla-
ture enacted the California Environmental Quality Act 
(CEQA).26 
CEQA's main purpose is to inform public decision makers of 
the potentially adverse environmental impacts of projects that 
are carried out, funded, or approved by them before environ-
mental damage occurs. 27 CEQA's secondary purpose is to iden-
tify and implement feasible alternatives or measures that 
would mitigate a project's adverse environmental impacts.28 
Finally, a third purpose of CEQA is to promote public partici-
pation in the environmental review process so that every citi-
zen can contribute to the preservation of the environment.29 
A. CEQA'S THREE-STEP SYSTEM OF ENVIRONMENTAL REVIEW 
To assist the public and the public agencies in carrying out 
CEQA's purposes, the Governor's Office of Planning and Re-
search (OPR) developed guidelines to explain and interpret 
CEQA legislation.30 These CEQA Guidelines provide objec-
tives, criteria, and procedures for the evaluation of environ-
25 See w. "[I]t is the intent of the Legislature that the government of the state 
take immediate steps to identify any critical thresholds for the health and safety of the 
people of the state and take all coordinated actions necessary to prevent such thresh-
olds [sic] being reached." Id. 
26 See w. See also The California EnlJironmental Quality Act: Frequently Asked 
Questions About CEQA Oast modified Nov. 12, 1998) 
<http;//www.ceres.ca.gov/topiclenv_Iaw/ceqa/morelfaq.htmi>. 
27 
See CEQA: Making It Work Better (visited March I, 2000) 
<http;//www.lao.ca.gov/ceqa%5£397.htmi>. 
28 See w. 
29 
See w. See also CAL. CODE REGS. tit. 14, § 15201 (1999). 
Public participation is an essential part of the CEQA process. Each 
public agency should include provisions in its CEQA procedures for 
wide public involvement, formal and informal, consistent with its ex-
isting activities and procedures, in order to receive and evaluate public 
reactions to environmental issues related to the agency's activities. Id. 
See also CAL. PUB. RES. CODE § 21000(e) (West 1996). 
"Every citizen has a responsibility to contribute to the preservation 
and enhancement of the environment." Id. 
30 
See CAL. PuB. REs. CODE § 21083 (West 1996). 
5
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mental information relating to a project.31 The purpose of 
these guidelines is to make CEQA comprehensible to those 
who administer it, to those who are subject to it, and to those 
who benefit from its existence. 32 To carry out this objective, 
the CEQA Guidelines establish a three-step environmental 
review process for any activity or project that may cause a 
physical change in the environment. 33 
1. First Step: Determining Whether a Project is Exempt or 
Subject to Further Review 
a. Project and Exemption Determination 
The first step of the environmental review process must be 
completed by the lead agency that is responsible for complying 
with CEQA. 34 The first phase of this step determines whether 
the activity is a project as defined by CEQA.35 Any activity not 
so defined is not reviewed.36 A project is defined as any activ-
ity that causes a direct, or reasonably foreseeable indirect, 
31 See The California Environmental Quality Act: Frequently Asked Questions 
About CEQA (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/topic/env_law/ceqa/morelfaq.htmi>. 
32 See id. 
33 See CAL. CODE REGS. tit. 14, § 15060.5(a) (1999). 
For a potential project involving the issuance of a lease, permit, li-
cense, certificate, or other entitlement for use by one or more public 
agencies, the lead agency shall, upon the request of a potential appli-
cant and prior to the filing of a formal application, provide for consul-
tation with the potential applicant to consider the range of actions, po-
tential alternatives, mitigation measures, and any potential significant 
effects on the environment of the potential project. Id. 
34 See CAL. CODE REGS. tit. 14, § 15050 (1999). "Where a project is to be carried 
out or approved by more than one public agency, one public agency, the lead agency, 
shall be responsible for preparing an EIR or a negative declaration for the project." Id. 
See also CAL. CODE REGS. tit. 14, § 15367. 
35 • 
See CAL. CODE REGS. tit. 14, § 15378(a) (1999). 
An activity directly undertaken by any public agency can include but 
is not limited to, public works construction and the related activities of 
clearing or grading land, improvements to existing public works con-
struction, improvements to existing public structures, the enactment 
and amendment of zoning ordinances, and the adoption and amend-
ment of local General Plans or elements there of pursuant to Govern-
ment Code Sections 65100-65700. See id. at (a)(1). 
36 • 
See CAL. CODE REGS. tit. 14, § 15060(c)(3) (1999). 
6
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physical change in the environment.37 Additionally, a project is 
an activity that is: directly undertaken by any public agency, 
supported through' public funding, or involves the issuance of a 
lease, permit, license, certificate, or other entitlement by a 
bli 38 pu c agency. 
After the lead agency determines that an action is a "proj-
ect," its next inquiry is whether the activity is exempt from 
CEQA review under another California statute or because of a 
categorical exemption specified within CEQA.39 If the activity 
is statutorily exempt, such as repairing property destroyed as 
a result of a disaster,4O the lead agency need not conduct fur-
ther review.41 However, if the project is categorically exempt:2 
the lead agency must inquire further to determine whether the 
categorical exemption is negated.43 A categorical exemption 
may be negated if extraneous circumstances dictate that the 
project should not be exempted from CEQA review, such as 
when the project site is environmentally sensitive or when 
many similar projects will result in cumulative impacts.44 If 
37 
See CAL. CODE REGS. tit. 14, § 1537B(a) (1999). 
38 
See CAL. CODE REGS. tit. 14, § 1537B(aXl)-(3) (1999). 
39 See CAL. CODE REGS. tit. 14, § 15061 (1999). 
40 
See CAL. CODE REGS. tit. 14, § 15269(a) (1999). 
41 See CAL. CODE REGS. tit. 14, § 15260-15285 (1999). The exemptions take several 
forms. Some exemptions are complete exemptions from CEQA. Other exemptions 
apply only to part of the requirements of CEQA, and still other exemptions apply only 
to the timing of CEQA compliance. Examples of projects that are exempt from CEQA 
include activities necessary to host the Olympics, or to the establishment of large 
family day care homes. See id. 
42 See CAL. CODE REGS. tit. 14, § 15300-15332 (1999). The Public Resources 
Agency made some projects categorically exempt from CEQA environmental review. 
Some examples of categorically exempt projects include minor modifications to exist-
ing buildings, maintenance of existing water supply reservoirs, water main and sew-
age construction for the benefit of residential construction. See id. 
43 See CAL. CODE REGS. tit. 14, § 15300.2 (1999). 
44 See CAL. CODE REGS. tit. 14, § 15300.2 (1999). Other circumstances that negate 
a categorical exemption are when the cumulative impacts of successive projects of the 
same type in the same location is significant over time, there are unusual circum-
stances creating the reasonable possibility of significant effects; when the project may 
result in damage to scenic resources; the project is located on a site that the Depart-
ment of Toxic Substances Control and the Secretary of Environmental Protection have 
7
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the lead agency determines that the project is exempt, it files a 
Notice of Exemption (NOE) with the project application and 
does not conduct further review. 46 
b. Identifying Potential Environmental Effects 
If a project is not exempt, the next step of the preliminary 
review process is determining whether a proposed project has 
a "potentially significant effect" on the environment.46 If the 
lead agency determines, with certainty, that the activity in 
question could not possibly have any significant effect on the 
environment, then the activity is not subject to further review 
and the lead agency files a NOE. 47 However, if the agency de-
termines the project could have a potentially significant effect 
on the environment, it moves to the next phase of CEQA re-
• 48 
VIew. 
2. Second Step-The Initial Study 
Any project that is not exempt and has the potential to 
cause a significant effect on the environment is subject to an 
initial study, which is to identify a project's potential environ-
mental impacts. 49 The identification not only provides lead 
identified as being hazardous waste or clean-up problems pursuant to Government 
Code § 65962.5; or the project may cause a substantial adverse change in the signifi-
cance of a historic resource. See id. 
46 
See generally CAL. CODE REGs. tit. 14, § 15062 (1999). See also CAL. CODE REGs. 
tit. 14, § 15062(a) (1)-(3) (1999). A Notice of Exemption (NOE) shall include a brief 
description of the project, a finding that the project is exempt from CEQA, including a 
citation to the State Guidelines section or statute under which it is found to be ex-
empt, and a brief statement of reasons to support the finding. See ill. 
46 See CAL. CODE REGS. tit. 14, § 15060.5(a) (1999). 
47 
See CAL. CODE REGS. tit. 14, § 15061(b)(3) (1999). 
48 See CAL. CODE REGs. tit. 14, § 15063 (1999). After preliminary review, the lead 
agency conducts an initial study to determine if the project may have any significant 
effects on the environment. See id. 
49 See CAL. CODE REGS. tit. 14, § 15063(d)(I)-(6)( 1999). 
An initial study shall contain in brief form a description of the proj-
ect including the location of the project, an identification of the envi-
ronmental setting, an identification of environmental effects by use of 
a checklist, provided the entries on the checklist are briefly explained 
to indicate that there is some evidence to support the entries, a discus-
sion on ways to mitigate the significant effects identified, an examina-
8
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agencies with the information necessary to guide them in de-
termining whether to prepare an Environmental Impact Re-
port, a Negative Declaration,50 or a Mitigated Negative Decla-
ration, 51 but assists in the preparation of an EIR, should one be 
necessary, by identifying effects that the EIR should examine. 
52 The initial study however, is not intended nor required to 
include the level of detail that an EIR requires. 53 
To be helpful to the lead agency, the initial study must de-
scribe the proposed project and the site where the project is 
slated to exist. 54 The initial study must also identify and de-
scribe any potential environmental impacts that the proposed 
project may create. 55 Once the potential impacts are identified, 
tion of whether the project would be consistent with existing zoning, 
plans and other land use controls, and the name(s) of the person(s) who 
prepared or participated in the initial study. [d. See also CAL. CODE 
REGS. tit. 14, § 15365 (1999). 
An initial study is a preliminary analysis prepared by the lead agency to determine 
whether an Em or a negative declaration must be prepared or to identify the signifi-
cant environmental effects to be analyzed in an Em. Use of the initial study is dis-
cussed in Article 5, commencing with Section 15060. [d. 
50 See CAL. CODE REGS. tit. 14, § 15371 (1999). A negative declaration means "a 
written statement by the lead agency briefly describing the reasons that a proposed 
project, not exempt from CEQA, will not have a significant effect on the environment 
and therefore does not require the preparation of an Em." [d. See also CAL. CODE 
REGs. tit. 14, § 15071 (1999). A negative declaration includes a description of the proj-
ect, where it is located, a finding that the project will have no significant effect, facts to 
support this conclusion and a list of any mitigation measures. See id. See also CAL. 
CODE REGS. tit. 14, § 15063(c) (1999). 
51 
See CAL. CODE REGS. tit. 14, § 15369.5 (1999). When an initial study identified 
potentially significant effects on the environment but subsequent revisions to the 
project mitigated these effects to a point where there is no evidence that the project 
will have significant effect on the project a mitigated negative declaration will be is-
sued. See id. 
52 See CAL. CODE REGS. tit. 14, § 15063(c) (1999). The study assists in the prepara-
tion of an Em by focusing the Em on the effects determined to be significant, and 
explaining the reasons for determining that certain effects would not be significant. 
See id. 
53 See CAL. CODE REGS. tit. 14, § 15063(aX3) (1999). "An initial study may rely 
upon expert opinion supported by facts, technical studies or other substantial evidence 
to document its findings." [d. 
54 
See CAL. CODE REGS. tit. 14, § 15063(dXl)-(2) (1999). 
55 See CAL. CODE REGS. tit. 14, § 15063(dX3) (1999). Identification of an impact can 
be through the use of a checklist, matrix, or other method. See id. 
9
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the study must then discuss any mitigation measures that 
could eliminate these effects.56 Finally, the initial study must 
consider whether the proposed project is consistent with ex-
isting local zoning, planning, and other land use controls. 57 
If the initial study exposes potential environmental im-
pacts, the lead agency must use a substantial evidence test to 
determine if these impacts have a significant or non-significant 
effect on the environment. 56 The substantial evidence test de-
termines whether the lead agency has enough relevant infor-
mation and reasonable inferences from which a fair argument 
can be made to support a conclusion, even though other conclu-
sions might also be reached.69 
a. Significant Effect on the Environment 
The CEQA Guidelines define significant effect on the envi-
ronment as a "substantial, or potentially substantial, adverse 
change in any of the physical conditions within the area af-
fected by the project including land, air, water, minerals, flora, 
fauna, ambient noise, and objects of historic and aesthetic sig-
nificance.,,60 Despite this broad definition, however, the lead 
agency's determination of whether an effect is significant is a 
discretionary decision based on the careful analysis of the sci-
56 
See CAL. CODE REGs. tit. 14, § 15063(dX4) (1999). 
67 
See CAL. CODE REGS. tit. 14, § 15063(dX5) (1999). 
68 See CAL. CODE REGS. tit. 14, § 15063(bX1) (1999). "If the agency determines that 
there is substantial evidence that any aspect of the project, either individually or cu-
mulatively, may cause a significant effect on the environment, regardless of whether 
the overall effect of the project is adverse or beneficial, the lead agency shall" either 
prepare an EIR, use a previously prepared EIR, or determine which aspects of the 
project were covered by a previous EIR and do another EIR for those aspects not cov-
ered. See id. 
69 See CAL. CODE REGS. tit. 14, § 15384 (1999). Whether a fair argument can be 
made is to be determined by examining the entire record. Mere uncorroborated opin-
ion or rumor does not constitute substantial evidence. See id. 
60 
See CAL. CODE REGS. tit. 14, § 15382 (1999). 
10
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entific and factual information available.61 Thus, a bright-line 
definition of a significant effect by an agency is not possible.62 
The CEQA Guidelines, however, offer some bright-line rules 
by defining certain effects as automatically significant.63 For 
example, a substantial degradation in the quality of the envi-
ronment or a substantial reduction in the plant or animal 
populations are automatically significant under the 
guidelines.64 Additionally, significance must be found if the 
project has possible effects that are cumulatively considerable 
but are individually limited, even if the effects would not be 
significant when evaluated individually.65 Once any of these 
enumerated impacts are found the lead agency must move to 
the next phase of environmental review and prepare an EIR.66 
If, instead, the lead agency does not find that any of the 
listed impacts may occur, then it must determine whether any 
of the impacts actually found are significant.67 The CEQA 
Guidelines offer assistance in this area.68 First, the guidelines 
require the lead agency to consider the direct consequences 
61 See CAL. CODE REGs. tit. 14, § 15064(b) (1999). 
62 See id. "An ironclad definition of significant effect is not always possible be-
cause the significance of an activity may vary with the setting. For example, an activ-
ity which may not be a significant in an urban area, may be significant in a rural 
area." Id. 
63 See CAL. CODE REGS. tit. 14, § 15065 (1999). Other examples include reducing 
the number or restricting the range of an endangered, rare or threatened species, or 
eliminating important examples of the major periods of California history or pre-
history, achieving short term environmental goals to the disadvantage of long-term 
goals, or if the environmental effects of a project will cause substantial adverse effects 
on human beings, either directly or indirectly. See id. See also MICHAEL H. REMY ET 
AL., GUIDE TO THE CALIFORNIA ENVIRONMENTAL QUALITY A~ 106 (9th ed. 1996). 
These impacts are codified to eliminate an agency's tendency to understate the signifi-
cance of a project's impacts, which are often done to avoid the time and expense of 
continuing an environmental review. See id. 
64 See CAL. CODE REGS. tit. 14, § 15065(a) (1999). 
65 See CAL. CODE REGS. tit. 14, § 15065(c) (1999). 
66 See CAL. CODE REGS. tit. 14, § 15362 (1999). See also CAL. CODE REGS. tit. 14, § 
15091 (1999). 
67 • 
See CAL. CODE REGS. tit. 14, § 15064 (1999). 
66 
See CAL. CODE REGS. tit. 14, § 15064(d) (1999). 
11
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immediately related to the project.69 For example, the increase 
in the amount of dust, noise, or traffic from the construction of 
a sewage treatment plant would be a direct impact. 70 Second, 
the guidelines state that the lead agency must consider the 
indirect consequences of the project, which are those conse-
quences that stem from the direct consequences, but may be 
several steps removed from the project in the chain of causa-
tion.71 Such an example may be the increase in air pollution 
resulting from increase in dust and traffic.72 
If an agency determines that these non-listed impacts are 
significant, it must then consider whether they can be elimi-
nated with the implementation of mitigation measures, which 
are revisions to the proposed project that avoid or lessen these 
effects to a point of non-significance. 73 If, after mitigating, the 
lead agency lacks substantial evidence that the revised project 
would have a significant effect on the environment, then the 
lead agency must adopt a Mitigated Negative Declaration 
("MND"). 74 On the other hand, if, after mitigating, the lead 
agency still finds substantial evidence that any aspect of the 
project, either individually76 or cumulatively with other proj-
69 
See CAL. CODE REGS. tit. 14, § 15064(d)(1) (1999). 
70 See id. 
71 
See CAL. CODE REGs. tit. 14, § 15064(d)(2) (1999). 
72 See id. 
73 
See CAL. CODE REGS. tit. 14, § 1507O(b) (1999). 
74 See CAL. CODE REGs. tit. 14, § 15070 (1999). See also CAL. CODE REGS. tit. 14, § 
15369.5 (1999). A Mitigated Negative Declaration is a written statement of the rea-
sons the proposed mitigated project will have no significant effect on the environment 
and the supporting evidence for this finding. See id. 
76 See CAL. CODE REGs. tit. 14, § 15355(a) (1999). "The individual effects may be 
changes resulting from a single project or a number of separate projects." Id. 
12
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ects,76 creates a significant impact on the environment, the 
lead agency must move to the third step and prepare an EIR. 77 
b. Determination of Non-Significant Effect on the Environ-
ment 
Unlike an MND, however, if there was no need to mitigate 
the effects before the project was found not to have a signifi-
cant effect on the environment the lead agency must issue a 
Negative Declaration (ND).78 The ND, like an MND, is a writ-
ten statement giving the reasons why the proposed project will 
not have significant effect on the environment and the sup-
porting evidence for this finding.79 
Once such a statement is issued, the environmental review 
process ends, until the lead agency notifies the public of its 
intentions to adopt an MND or ND and provides an opportu-
nity to review the initial study as well as any other supporting 
76 See CAL. CoDE REGs. tit. 14, § 15355(b) (1999). "The cumulative impacts from 
several projects is the change in the environment which results from incremental 
impact of the project when added to other closely related past, present, and future 
projects. Cumulative impacts can result from individually minor, but collectively 
significant projects taking place over a period of time." Id. 
77 See CAL. CoDE REGs. tit. 14, § 15063(b)(l) (1999). 
78 See CAL. CoDE REGs. tit. 14, § 15070 (1999). A public agency shall prepare or 
have prepared a proposed negative declaration or mitigated negative declaration for a 
project subject to CEQA when: (a) the initial study shows that there is not substantial 
evidence, in light of the whole record before the agency, that the project may have a 
significant effect on the environment, or (b) the initial study identifies potentially 
significant effects, but: (1) revisions in the project plans or proposals made by or 
agreed to by the applicant before a proposed mitigated negative declaration and initial 
study are released for public review would avoid the effects or mitigate the effects to a 
point where clearly no significant effects would occur, and (2) there is no substantial 
evidence, in light of the whole record before the agency, that the project as revised 
may have a significant effect on the environment. See id. See also supra note 56. 
79 See CAL. CODE REGS. tit. 14, § 15071 (1999). 
A negative declaration circulated for public review shall include: (a) 
a brief description of the project, including a commonly used name for 
the project, if any; (b) the location of the project, preferably shown on a 
map, and the name of the project proponent; (c) a proposed finding 
that the project will not have a significant effect on the environment; 
(d) an attached copy of the initial study documenting reasons to sup-
port the finding; and (e) mitigation measures, if any, included in the 
project to avoid potentially significant effects. Id. 
13
Henry: CEQA Guidelines
Published by GGU Law Digital Commons, 2000
472 GOLDEN GATE UNIVERSITY LAW REVIEW [Vol. 30:3 
documents.8o During this opportunity for public review, the 
lead agency typically receives comments on the proposed proj-
ect and the ND, which it must then review and address before 
it approves the ND and the underlying project.81 Addressing 
the comments however, merely means taking note of them; the 
agency is not required to actually change the project in accor-
dance with the comments.82 
Once the lead agency grants approval, it must file a Notice 
of Determination (NOD).83 The NOD is a notice explaining the 
agency's intent to approve the project. The NOD must contain 
the following elements: a brief description of the project, the 
date on which the agency determined that the project will have 
no significant effect on the environment, a statement that the 
agency complied with CEQA, and a copy of the ND.84 At the 
time the agency files the NOD, a thirty-day statute of limita-
tions period begins to run, during which time the agency's de-
cision may be legally challenged for failure to comply with 
CEQA.86 
3. Step Three: The EIR 
If, the lead agency has substantial evidence to show that a 
project may have a significant effect on the environment at the 
conclusion of the initial study, the agency must develop an En-
vironmental Impact Report (EIR).86 The purpose of the EIR is 
to provide agencies with a holistic view of a proposed project's 
impact and thus enable environmental considerations to influ-
80 See CAL. CODE REGS. tit. 14, § 15075 (1999). See also Cal. Code of Reg. § 
21092(a) (We8t 1996). 
81 
See CAL. PuB. REs. CODE § 21091(dX1), 21091(0 (West 1996). 
82 
See CAL. PuB. REs. CODE § 21091(dX1) (West 1996). 
83 See CAL. CODE REGS. tit. 14, § 15075(a) (1999). 
84 See CAL. CODE REGS. tit. 14, § 15075(b) (1999). 
86 See CAL. CODE REGS. tit. 14, § 15075(e) (1999). The filing of the Notice of De-
termination and the P08ting of 8uch notice 8tarts a 30-day 8tatute of limitations on 
court challenge8 to the approval under CEQA. See ill. See also infra notes 111-125 
and accompanying discussion on judicial review. 
86 See supra note 9 for the definition of an EIR. 
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ence an agency's decision to approve a project.S7 To achieve its 
purpose, the EIR must assess the environmental impact that a 
proposed project will have on the surrounding environment.88 
The EIR must also identify mitigation measures to offset these 
impacts and suggest alternatives to the project. S9 
In the first phase of developing an EIR, the lead agency must 
prepare a draft EIR (DEIR).90 This DEIR should identify and 
discuss all significant direct and indirect environmental im-
pacts that a proposed project may cause during each phase of 
the project.91 Specifically, the report should include all relevant 
specifics of the area, resources involved, physical changes, al-
terations to ecological systems, and changes induced in popula-
tion distribution, ~opulation concentration, the human use of 
the land, health and safety problems caused by the physical 
changes. 92 In addition, the DEIR should address other aspects 
of the resource base such as water, scenic quality and public 
S7 
See CAL. CODE REGS. tit. 14, § 15121 (1999). 
88 • 
See CAL. CODE REGS. tit. 14, § 15362.2(a) (1999). 
S9 
See CAL. CODE REGS. tit. 14, § 15126.4(aX1) (1999). See also CAL. CODE REGS. 
tit. 14, § 15131(a) (1999). 
Economic or social effects of a project shall not be treated as signifi· 
cant effects on the environment. An EIR may trace a chain of cause 
and effect from a proposed decision on a project through anticipated 
economic or social changes resulting from the project to physical 
changes caused in turn by economic or social changes ... intermediate 
economic or social changes need not be analyzed in any detail greater 
than necessary to trace the chain of cause and effect. The focus of the 
analysis shall be on the physical change. Id. 
90 
See CAL. CODE REGS. tit. 14, § 15120-§l5132 (1999). A draft EIR contains a de-
scription of the project, the physical environmental conditions in the vicinity, all envi-
ronmental impacts that may result from the project but focusing on those impacts that 
are Significant, mitigation measures that will reduce or. eliminate significant impacts, 
alternatives to the project, etTects not found to be significant, the cumulative impacts, 
economic and social etTects. See id. 
91 See CAL. CODE REGS. tit. 14, § 15126(a) (1999). See also CAL. CODE REGS. tit. 
14, § 15126 (1999). The significant environmental etTects of the proposed project shall 
be identified. All phases of a project must be considered when evaluating its impact on 
the environment. See id. 
92 
See CAL. CODE REGS. tit. 14, § 15126.2(a) (1999). Examples of significant impacts 
are all physical changes to the ecological system, changes in population distribution 
and depletion of water resources. See id. 
15
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utilities.9s Finally, the DEIR must also discuss the proposed 
mitigation measures and evaluate a reasonable range of alter-
natives to the proposed project.94 
During the second phase of the EIR process, the agency 
must file a Notice of Completion (NOC)96 with the OPR96 and 
provide the public with an opportunity to review the draft.97 
This phase allows the public to inform the agencies of their 
personal information about the project, voice concerns, and 
suggest any other impacts or alternatives. The lead agency 
must evaluate all comments, determine their significance, and 
respond to any significant environmental issues raised in the 
9S comments. 
When the public review period is complete, the lead agency 
moves to the third phase of the EIR process and prepares a 
final EIR (FEIR).99 This FEIR includes a copy of the draft EIR, 
or a revision thereof, comments received from the public, a list 
of those who commented, the lead agency's responses and any 
other information added by the lead agency.100 Before approv-
ing the project analyzed in the FEIR, however, the lead agency 
93 
See CAL. CODE REGs. tit. 14, § 15126.2(a) (1999). Examples of significant impacts 
are all physical changes to the ecological system, changes in population distribution 
and depletion of water resources. See id. 
94 See CAL. CODE REGS. tit. 14, § 15126.2(b) (1999). See also CAL. CODE REGS. tit. 
14, § 15126(d) (1999). 
96 See CAL. CODE REGS. tit. 14, § 15085 (1999). A Notice of Completion contains a 
description of the project, the proposed location of the project, the address where cop-
ies of the Draft Em are available and, how long the agency will be receiving comments 
on the Draft Em. See id. 
96 
See infra note 30 and accompanying text. 
97 
See CAL. CODE REGs. tit. 14, § 15087 (1999). 
98· 
See CAL. CODE REGs. tit. 14, § 15088(a)-(b) (1999). "The lead agency shall evalu-
ate comments on environmental issues received from persons who reviewed the draft 
Em and shall prepare a written response. The lead agency shall respond to comments 
received during the noticed comment period and any extensions and may respond to 
late comments." See id. at 15088(a). 
99 
See CAL. CODE REGS. tit. 14, § 15362(b) (1999). See also 14 Cal. Code or Reg. § 
15089 (1999). 
100 
See CAL. CODE REGS. tit. 14, § 15132 (1999). 
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must first "certify" the FEIR. 101 Certification means that the 
lead agency verifies that the FErn complies with CEQA and 
that it has reviewed and considered the information contained 
within the FEIR prior to approving the project.102 
Once certified, the proposed project moves into the "find-
ings" phase, the purpose of which is to eIl:sure that the deci-
sion-making agency actually considered the alternatives and 
mitigation measures. 103 In this phase, the lead agency must 
issue two sets of findings. 104 The first set discusses the lead 
agency's response to the significant effects identified in the 
FEIR. 105 The second set includes a statement of overriding 
considerations, which explains the agency's reasons for ap-
proving the project.106 
Approval is the final phase of the EIR process.107 If the lead 
agency approves a project it must file an NOD within five 
working days of the approval.108 Like the NOD required after a 
negative declaration, this NOD must state that the agency ap-
proved the project and articulate its reasons for approval de-
spite the project's significant effects. 109 Once the NOD is filed, 
the thirty-day statute of limitations begins to run for a judicial 
challenge of the project's approval. no 
101 
See CAL. CODE REGs. tit. 14, § 15090(a) (1999). 
102 
See CAL. CODE REGS. tit. 14, § 15090 (1999). 
103 
See CAL. CODE REGs. tit. 14, § 15091(a) (1999). See also MICHAEL H. REMY ET 
AL., GUIDE TO THE CALIFORNIA ENVIRONMENTAL QUALITY Acr 200 (9th ed. 1996). 
104 
See CAL. CODE REGs. tit. 14, § 15091(a) (1999). 
105 
See CAL. CODE REGs. tit. 14, § 15092 (1999). 
106 
See CAL. CODE REGs. tit. 14, § 15093 (1999). 
107 
See CAL. CODE REGs. tit. 14, § 15090(a) (1999). 
108 
See CAL. CODE REGs. tit. 14, § 15094(a) (1999). 
109 
See CAL. CODE REGS. tit. 14, § 15094 (1999). 
no 
See CAL. CODE REGS. tit. 14, § 15094(0 (1999). 
17
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B. JUDICIAL REvIEw 
1. Statute of Limitations 
A member of the public may challenge an agency's decision 
at any of the three points in the CEQA process.111 The first, is 
after the agency declares a project exempt from CEQA and the 
plaintiff asserts that the proposed project may have a signifi-
cant, harmful impact on the environment, that person may 
challenge the agency's determination. ll2 If the lead agency 
filed an NOE, the statute of limitations is thirty-five days from 
the date the NOE is filed; however, if the lead agency did not 
file an NOE, then the statute of limitations is 1BO days.us 
Second, a member of the public may challenge an agency's de-
cision to file an NOD, based either on an ND or an MND. m If 
the agency complied with the law and filed the NOD within 
five days of the project's approval, a thirty-day statute of limi-
tations begins to run. 116 If on the other hand, the NOD was not 
filed within five days of the project's approval, a lBO-day stat-
ute of limitations follows.u6 
Third, the agency's decision may be challenged after the 
agency formally decides to approve a project. ll7 As in the 
situations above, if the agency properly filed an NOD, then the 
public has a thirty-day window within which to legally chal-
lenge either the agency's approval or the adequacy of the 
111 See infra notes 112.119 and accompanying text. 
U2 
See CAL. CODE REGS. tit. 14, § 15062(d) (1999~ 
113 See id. 
114 
See CAL. CODE REGs. tit. 14, § 15075(e) (1999). 
115 See id. 
116 See CAL. CODE REGs. tit. 14, § 15112 (cX5XA).(B) (1999). 
117 
See CAL. CODE REGS. tit. 14, § 15112(c)(l) (1999). 
18
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EIR.1l8 However, if the lead agency does not file an NOD, the 
180-day statute of limitations applies.119 
2. Standard of Review 
The scope of judicial review for attacking an agency's deci-
sion is set forth in the California Public Resource Code, Sec-
tions 21168 and 21168.5.120 If the judicial challenge arises as a 
result of a proceeding in which the law requires a hearing and 
the challenge is based on non-compliance with CEQA, this ac-
tion must proceed in accordance with Section 1094.5 of the 
California Code of Civil Procedure. 121 In these situations the 
court may rule only on whether substantial evidence supported 
the decision. l22 In all other actions, where the law does not re-
quire a hearing, the court's inquiry is limited to whether a 
prejudicial abuse of discretion occurred.123 Prejudicial abuse of 
discretion can be established either by a failure to support a 
decision with substantial evidence or by not following proce-
dural requirements.1u Under both sections, the reviewing 
court determines whether the public agency followed proce-
118 See id. 
119 
See CAL. CODE REGs. tit. 14, § 15112 (c)(5)(A)-(B) (1999). 
120 
See CAL. PUB. REs. CODE § 21168 (West 1996). See also CAL. PUB. REs. CODE § 
21168.5 (West 1996). 
121 See CAL. PUB. REs. CODE § 21168 (West 1996). Section 1094.5 of the California 
Code of Civil Procedure dictates the level of judicial review for any action to review, 
set aside, void or annul a decl8ion of a public agency, made as a result of a proceeding 
in which by law a hearing is required to be given, evidence is required to be taken and 
discretion in the determination off acts is vested in a public agency. See id. See also 
CAL. CODE CIV. PRoc. § 1094.5 (West 1980). 
122 See CAL. PUB. REs. CODE § 21168 (West 1996). "The court shall not exercise its 
independent judgment on the evidence but shall only determine whether the act or 
decision is supported by substantial evidence in the light of the whole record." See id. 
123 See CAL. PUB. REs. CODE § 21168.5 (West 1996). This Section will govern the 
level of judicial review for any action based on a proceeding that does not require a 
hearing by law. See id. 
124 See id. 
19
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dural requirements or supported its decision with substantial 
.d 126 eVl ence. 
The next section of this Comment will discuss cumulative 
impacts. Addressed first is the issue of how cumulative effects 
are distinguished between the initial study and the EIR phase 
of environmental review; and second is when a cumulative im-
pact should be considered significant. 
III. DISCUSSION 
The CEQA Guidelines have been especially unclear in the 
area of the cumulative environmental effects. 126 Before the 
Fifth Appellate District of the Court of Appeals of California 
provided clarification in San Joaquin Raptor / Wildlife Rescue 
Center v. County of Stanislaus and Kings County Farm Bureau 
v. City of Hanford, the two main areas of confusion were 
whether the test used to analyze "cumulatively considerable" 
impacts in the initial study is the same as the test used to 
analyze "cumulative impacts" in an EIR and what threshold 
should be used determine whether a cumulative impact is sig-
nifi t 127 can . 
A. CASE LAw DEFINING CUMULATIVE IMPACT TESTS 
1. San Joaquin Raptor/Wildlife Center v. Stanislaus 
In San Jdaquin Raptor/Wildlife Rescue Center v. County of 
Stanislaus, the court of Appeals defined the test to be applied 
in examining the cumulative impacts of a proposed project. 128 
126 
See CAL. PuB. REs. CODE § 21168 (West 1996). See also CAL. PuB. REs. CODE § 
21168.5 (West 1996). 
126 See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know, (October 26, 1998) 
<http://www.ceres.ca.gov/ceqa_article_l098.html>. 
127 
See id. See also Kings County Farm Bureau v. Hanford, 270 Cal. Rptr. 
650(1990). See also San Joaquin RaptorlWildlife Rescue Center v. Stanislaus, 49 Cal. 
Rptr. 2d 494 (1996). 
128 
49 Cal. Rptr. 2d 494, 504 (1996). 
20
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In San Joaquin Raptor, Western Stone Products (Western) 
applied to the County of Stanislaus (the County) for a permit 
to extract sand and gravel from a twenty-acre parcel of land 
located near the Tuolumne River.l29 The County approved the 
project based on its completion of an MND and its filing of an 
NOD. ISO Within the thirty-day statute of limitations, the San 
Joaquin RaptorlWildlife Rescue Center (the Center) filed suit 
against the County, contending that the MND was legally in-
sufficient because the County did not analyze the cumulative 
on-site and off-site impacts of the project.131 The Center argued 
that the County was required to analyze those cumulative im-
pacts in its initial study because the finding of impacts to be 
"cumulatively considerable" in an initial study132 is the same as 
the finding of "significant cumulative impacts"l33 in the "cu-
mulative impacts" analysis of an EIR.1M The County, however, 
129 See id. at 496 
ISO 
See id. at 497. 
131 . 
See id. at 497 (1996). 
182 See CAL. CODE REGs. tit. 14, § 15064 (1999). This section requires a Lead 
Agency to find that a project may have a significant effect on the environment and 
thereby require an EIR to be prepared for the project where the project has possible 
environmental effects, which are individually linrlted but "cumulatively considerable." 
The section goes on to state that, "cumulatively considerable" means that the incre-
mental effect of an individual project are considerable when viewed in connection with 
the effects of past projects, the effect of other current projects, and the effects of prob-
able future projects." See id. See also San Joaquin RaptorlWildlife Rescue Center v. 
Stanislaus, 49 Cal. Rptr. 2d 494, 503 (1996). 
133 
See id. See also CAL. CODE REGS. tit. 14, § 15350 (1999). The definition of cu-
mulative impacts contained in section 15355 applies throughout the guidelines unless 
the term is otherwise defined for a particular section. See id. See also CAL. CODE 
REGs. tit. 14, § 15355 (1999). Cumulative impacts is to two or more individual effects, 
which, when considered together, are considerable or which compound or increase 
other environmental impacts. The cumulative impact from several projects is the 
change in the environment, which results from the incremental impact of a project 
when added to other closely related past, present and reasonably foreseeable projects. 
Cumulative impacts can result from individually minor but collectively significant 
projects taking place over a period of time. See id. 
1M See CAL. CODE REGs. tit. 14, § 15130(a) (1999). This section requires an EIR to 
discuss cumulative impacts of a project when viewed with other projects causing re-
lated impacts. This section references the general definition provided in Section 15355. 
See id. See also San Joaquin RaptorlWildlife Rescue Center v. Stanislaus, 49 Cal. 
Rptr. 2d 494, 622 (1996). 
21
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argued that the tests are different and that it complied with 
the appropriate test. 135 
First, the court examined the initial study process and 
found that the "cumulatively considerable" test applies to this 
step. 136 The "cumulatively considerable" test requires the 
agency to determine whether the incremental impacts of the 
individual project are "cumulatively considerable" when viewed 
against the backdrop of other projects.137 Thus, the focus is on 
whether the effects of the individual project are 
considerable. l38 If the agency lacks substantial evidence that 
any of the project's incremental impacts are significant, then 
the project does not have "cumulatively considerable" 
. t 139 1mpac s. 
Next, the court examined the test to be applied when the 
agency develops an EIR. The court found that a "cumulative 
impacts" test applied. l40 Under this test, the incremental im-
pacts of an individual project are added to impacts from other 
past, present and reasonably foreseeable future projects. 141 If 
the combination of these impacts is cumulatively considerable, 
then the EIR is required to find that the proposed project has a 
significant effect on the environment. 142 Comparing these two 
tests, the court concluded that the test used during an initial 
study is different than the test used in an EIR.l43 During the 
initial study a "cumulatively considerable" test applies, and 
the focus is on the individual project. When an agency devel-
135 See id. at 505. 
138 See id. at 504. 
137 See id. at 504. 
138 See id. 
139 See Leonoff v. Monterey County Bd. of Supervi6ors, 222 Cal. 3d 1337, 1358 
(1990), quoted in San Joaquin RaptorlWildlife Rescue Center v. Stanislaus, 49 Cal. 
Rptr. 2d at 504. 
140 
See San JOCUluin Raptor 49 Cal. Rptr. 2d at 504. 
141 See id. at 504. 
142 S id ee . 
143 
See id. at 504. 
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ops an EIR a "cumulative impacts" test applies and the focal 
point changes to the combination of the individual project and 
other past, present and reasonably foreseeable future projects. 
The court then applied the "cumulatively considerable" test 
to the evidence in the County's initial study.l44 Because the 
county presented a substantial amount of evidence suggesting 
that it had fully studied the problem and had determined that 
the project would not have a significant impact and because 
the Center did not present evidence to the contrary, the court 
held that the incremental impacts of Western's proposed proj-
ect were not cumulatively considerable.l45 The court thus 
found that the MND certified by the County was legally suffi-
. t 145 Clen. 
Subsequent interpretations of San Joaquin Raptor have pro-
vided lead agencies with the "de minimus theory" to assist 
them in determining whether a project's cumulative impacts 
are sufficiently significant so as to trigger the preparation of 
an EIR.1• 7 The de minimus theory posits that a single project's 
impacts would be so small that the environmental conditions 
would essentially be the same regardless of whether the pro-
posed project is implemented.u8 Accordingly, the incremental 
impact of the project, by itself, would not be significant; thus, 
no EIR would be necessary.149 This theory thus allows agencies 
to approve small projects, whose significant impacts are minor 
contributions to unavoidable cumulative impacts resulting 
144 . 
See ill. at 504-05 
145 . 
See San Joaqum RaptOT, 49 Cal. Rptr. 2d at 505. 
146 . 
See id. at 504-505. 
, 147 
See MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENvIRONMENTAL 
QUALITY Ar:r 151·152 (9th ed. 1996). This CEQA manual provides practitioners with 
an analysis and interpretation of what CEQA statutes, guidelines, and court holdings 
mean. See id. 
146 
See CAL. CODE REGS. tit. 14, § 15130 (a)(4) (1999). 
149 
See MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENvIRONMENTAL 
QUALITY Ar:r 151·152 (9th ed. 1996). 
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from other projects, and focus their resources on larger prob-
lems. l60 
2. Kings County Farm Bureau v. City of Hanford 
While the previous case resolved the test confusion, the sec-
ond case, King's County Farm Bureau v. City of Hanford, 151 
alleviated the confusion over which threshold to use to deter-
mine whether an individual project's impacts added to the im-
pacts of other projects is significant during the EIR process. 152 
In King's County Farm Bureau, Armstrong Tire and Rubber 
applied to the City of Hanford (Hanford) for a permit to build a 
co-generation plant. l63 In response, Hanford's city council (City 
Council) began the review process and, after completing an 
EIR, determined that the project would have no significant 
effect on the environment.154 Accordingly, the project was ap-
proved. l55 The Farm Bureau, a group of citizens concerned 
about a healthy environment, brought suit challenging the suf-
ficiency of the cumulative impacts analysis in the EIR and the 
determination that the proposed project would have no signifi-
cant effect. 156 In defense, Hanford argued that it properly fo-
cused on the incremental effects of the proposed project during 
the cumulative impacts analysis, rather than on the combined 
effects. 157 Hanford also argued that its failure to consider as 
significant the cumulative impacts from the individual project 
added to impacts from past, present and reasonably foresee-
able future projects was proper because once the impacts of an 




. 270 Cal. Rptr. 650 (1990). 
152 
See id.. at 662. 
163 . 
See id. at 653. 
154 S id ee . at 655. 
155 S id ee . at 655-56. 
156 See Kings County Farm Bureau, 270 Cal. Rptr. 650 at 653. 
157 . 
See id. at 661. 
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. mental effects of the individual project cannot be 
considerable. 158 
In analyzing these arguments, the Hanford court initially 
noted that, traditionally, analyzing cumulative impacts in an 
EIR tended to focus on the significance of additional impacts 
from many projects rather than on the incremental effect of 
any individual project.159 The court found this method prob-
lematic because environmental damage often occurs incremen-
tally from a variety of small sources, the effects of which will 
appear insignificant unless viewed in light of other projects. ISO 
The court then attempted to remedy this problem by clarifying 
a new standard for the cumulative impacts analysis in an EIR: 
analyze all significant impacts. 161 The court reasoned that this 
standard results in a more meaningful analysis and enables 
the lead agency to have sufficient information on which to base 
its decision.162 Ideally, this standard would prevent the ap-
proval of projects that in the context of all projects would have 
a collectively significant effect on the environment.l63 
Applying this rule to the City Council's EIR, the Hanford 
court found that the EIR improperly focused on the individual 
project's effects and failed to analyze the collective effect of the 
proposed project on the current state of the environment.l64 
Consequently, the court held the EIR was legally 
insufficient. 165 
The effect of the King's County Farm Bureau decision was 
to create what has become known as the "one molecule rule," 
158 See id. at 662. 
159 See id. at 662. 
ISO S id ee . 
161 
See Kings County Farm Bureau, 270 Cal. Rptr. 650 at 662. See also CAL. CODE 
REGs. tit. 14, § 15130(a) (1999). 
162 
See Kings County Farm Bureau, 270 Cal. Rptr. 650 at 662. 
163 See id. at 662. 
164 See id. at 662. 
165 See id. at 662. 
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which holds that even minor emissions can create a significant 
cumulative impact; one more molecule of pollution can be the 
straw that breaks the camel's back. l66 This rule thus addresses 
the problematic notion that minor amounts of additional pollu-
tion, in areas with poor environmental quality, would not sig-
nificantly change the environment. I67 However, finding that 
one more molecule can be significant does not automatically 
stop the project from proceeding. l68 Rather it means that the 
agency must complete the findings phase prior to certifying the 
EIR and approving the project. 169 
3. Combined Reading of San Joaquin Raptor and King's 
County Farm Bureau 
Read together, San Joaquin Raptor and King's County 
Farm Bureau170 reveals several distinctions between the cu-
mulative impacts analysis used during an initial study and the 
one used during an EIR. 171 For example, a "cumulatively con-
siderable" test, which focuses on the significance of an individ-
ual project's incremental effect, is used during an initial study. 
172 In contrast, the test used in an EIR is the "collectively sig-
nificant" test, which focuses on the collective impact of the 
project. 173 Furthermore, the one molecule rule does not apply 
during an initial study because the finding of significance and 
the need to prepare an EIR must turn on the incremental im-
pact of a project and not the impact of other projects. 17-& Con-
1!LS 
See MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENvIRoNMENTAL 
QUALITY A~ 308-309 (9th ed. 1996). 
167 See id. 
168 . 
See id. 
169 See id. 
170 
See generally San Joaquin Raptor, 49 Cal. Rptr. 2d 494. See generally also 
Kings County Farm Bureau, 270 Cal. Rptr. 650. The Fifth Appellate District of the 
Court of Appeal of California wrote both of these cases. See id. 
171 • 
See San JoaqUin Raptor, 49 Cal. Rptr. 2d at 504. 
172 See id. at 504. 
173 
See generally id. 
174 
See MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENVIRONMENTAL 
QUALITY A~ 151-152 (9th ed. 1996). 
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sequently, the finding of significance during an EIR is more 
strict and requires a finding of significance for even a minor 
incremental impact.175 These two landmark cases thus clarify 
the analysis techniques used in examining cumulative 
. t 176 Impac s. 
B. REvISIONS TO CEQA GmDELINES DEALING WITH 
CUMULATIVE IMPACTS 
In October 1998, the OPR revised Sections 15064 and 15130 
of Title 14 of the CEQA Guidelines to reflect these clarifica-
tions made by San Joaquin Raptor and Hanford COurtS.177 
1. Analyzing Cumulative Effects in the Initial Study 
One of the revisions included the addition of subsection (0178 
to Section 15064 of the California Code of Regulations. l79 This 
new subsection provides agencies with guidance in determin-
ing whether a project's cumulative impacts are potentially sig-
nificant, thus triggering the preparation of an EIR. l80 Specifi-
cally, subsection (0 clarifies that a "cumulatively considerable" 
test must be used to analyze cumulative impacts during the 
175 
See Kings County Farm, 270 Cal. Rptr. 650 at 662. 
176 See id. generally. See generally also San Joaquin Raptor, 49 Cal. Rptr. 2d 494. 
177 
See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know Oast modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/ceqa_article_l098.html>. See also Final Tezt-CEQA Guide-
lines Revisions (visited March 2, 2000) 
<http://www.ceres.ca.gov/theme/env_law/ceqa/rev/final_l02698.html>. The final text 
of these revisions cite San Joaquin RaptorlWildlife Rescue Center v. Stanislaus and 
Kings County Farm Bureau v. Hanford following the revised text. See id. 
178 
See CAL. CODE REGS. tit. 14, § 15064(i)(1) (1999). 
179 See Final Tezt-CEQA Guidelines Revisions (visited March 2, 2000) 
<http://www.ceres.ca.gov/theme/env_law/ceqa/rev/final_102698.html>. See also CAL. 
CODE REGs. tit. 14, § 15064 (1996). This section offered guidance to agencies in how to 
determine if an effect was significant. This section did not address the issue of cumu-
lative impacts prior to 1998. See id. 
180 
See CAL. CODE REGs. tit. 14, § 15064(i) (1999). Subsection (i) was added to the 
revised section 15064. Subsection (i) includes five subsections to help guide agencies in 
determining if cumulative impacts are significant and require the preparation of an 
EIR. See id. 
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initial study and stresses that the decision to prepare an EIR 
must depend on the "incremental effect of the individual proj-
ect.,,181 The subsection also specifies that a 'cumulatively con-
siderable' effect is the 'incremental effect of an individual proj-
ect,' which becomes considerable when viewed in connection 
with the effects of past projects, the effects of other current 
projects, and the effects of probable future projects.182 
Another revision is the incorporation of the de Ill1mmus 
theory. 183 This portion of the revised CEQA Guidelines 
stresses that the determination of a project's significant envi-
ronmental impact hinges on the individual incremental effect 
of the specific project. l84 Accordingly, the revisions allow an 
agency to determine that the incremental impacts of the pro-
posed project are so miniscule that they do not change the en-
vironmental conditions of the area and are therefore insignifi-
186 cant. 
2. Analyzing Cumulative Effects In An EIR 
The revised CEQA Guidelines now describe the cumulative 
impacts that an EIR should examine as those impacts that are 
cumulatively considerable. ISS Thus, a lead agency need not 
consider an incremental effect that is not individually signifi-
cant. Rather, the lead agency must merely state its reasons 
for determining that the incremental effect is not cumulatively 
·d bl 187 consl era e. 
This was not the only change, however. Many additions to 
section 15130 parallel those included in the new subsection 
181 
See CAL. CODE REGS. tit. 14, § 15064(iXl) (1999). 
182 See itl. 
183 
See CAL. CODE REGS. tit. 14, § 15064(iX4) (1999). 
184 See itl. 
186 See itl. 
186See CAL. CODE REGS. tit. 14, § 15065(c) (1999). See also CAL. CODE REGS. tit. 14, 
§ 15130(8) (1999). 
187 See id. 
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15064(i).188 One such addition was the provision for de mini-
. mus impacts in the EIR phase of environmental review.189 As 
in the initial study analysis, this means that a lead agency 
may determine that a project's contribution to a significant 
cumulative impact is de minimus and, therefore, not signifi-
190 cant. 
C. GUIDELINES: REGULATORY MANDATES OR FLEXIBLE AIDS 
Amidst the original development and the subsequent 
changes, the California Legislature declared the CEQA Guide-
lines binding upon public agency decisions.191 The Legislature, 
however, has never addressed the issue of whether the guide-
lines are binding upon the courts. Instead, the courts them-
selves have addressed whether the guidelines are binding upon 
th ·d·· 192 elr eClslons. 
1. City of Santa Ana v. City of Garden Grove: The Regulatory 
Mandate Theory 
The extent of the guidelines' authority was addressed in City of 
Santa Ana v. City of Garden Grove.l93 In Garden Grove, the 
City Council of Garden Grove (City Council) amended its gen-
eral plan to rezone a parcel of land from residential use to in-
dustrial use. l94 The City Council approved the rezoning meas-
ure based on its completion of an ND.196 The City of Santa Ana 
(Santa Ana), the town bordering the rezoned parcel, filed suit 
contending that the ND was legally insufficient because sub-
stantial evidence in the record required the preparation of an 
188 See CAL. CODE REGS. tit. 14, § 15130 (1999). 




See CAL. PUB. REs. CODE § 21083 (West 1996). See also CAL. PUB. REs. CODE § 
21083.1 (West 1996). 
192 See id. 
193 See City of Santa Ana v. City of Garden Grove, 160 Cal. Rptr. 907,911 (1979). 
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EIR.l96 The City Council, however, contended that amend-
ments to a general plan were not subject to CEQA review.197 
At trial, the court held that the OPR exceeded its delegated 
rule-making power, by stating in the CEQA Guidelines that 
general plans were subject to CEQA review.198 The trial court 
based its ruling on Section 21080 of the California Public Re-
sources Code, which provided a list of projects that were sub-
ject to CEQA.l99 An amendment to a general plan was not in-
cluded on this list of projects.2oo This lack of inclusion led the 
trial court to hold that amended general plans were intended 
to be excluded from review.201 
On appeal, the court reversed the trial court's ruling and 
concluded that the OPR did not exceed its scope of delegated 
powers.202 In reaching this conclusion, the court first examined 
the legislative intent concerning which projects should be ex-
amined under the guidelines.203 Specifically, the court looked 
at the express language of California Public Resource Code 
Section 21083.204 This section modified the list in Section 
21080 by stating that "except as otherwise provided in this di-
vision, this division shall apply to discretionary projects pro-
posed to be carried out or approved by public agencies, includ-
ing but not limited to . . . ." 205 The Garden Grove court inter-
preted this to mean the list was not exhaustive.206 This inter-
pretation, in the court's view, was supported by the fact that 
196 5 id ee . 
197 See id. 
198 
See City of Santa Ana, 160 Cal. Rptr. at 908-909. 
199 See id. at 909-910. 
200 See id. at 909. 
201 See id. 
202 See id. 
203 
See City of Santa Ana, 160 Cal. Rptr. 907 at 910. 
204 . 
See id. at 910. 
205 See id. at 910-911. 
206 See id. at 911. 
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nowhere else in the statute did the legislature specifically ex-
empt general plan amendments.207 Thus, merely because the 
list did not specifically mention amended general plans did not 
mean they were excluded; rather they properly came with in 
the scope of CEQA. 208 
The court next determined the extent to which the Legisla- . 
ture had delegated rule-making authority to the OPR.209 The 
non-delegation doctrine states that the legislature may not ab-
dicate its responsibility of deciding truly fundamental issues 
by delegating authority to an administrative agency.210 For 
example, a legislature has not improperly delegated its power 
when it has made the fundamental policy decisions and merely 
delegated to another agency the task of implementing those 
policies.211 A legislature, however, must include adequate safe-
guards to ensure that the agency does not exceed their dele-
gated powers.212 In this case, the Garden Grove court deter-
mined that the legislature did not improperly delegate its 
power because it had made the fundamental policy decisions 
and had merely delegated to the OPR the task of implementing 
them.213 Additionally, the Legislature's phrasing of Section 
21083 provided adequate safeguards because the OPR was not 
given unrestricted power.214 Consequently, because the OPR 
did not exceed the authority that the Legislature intended in 
Section 21083, its action had been properly delegated and car-
. d t 215 ne ou. 
207 
See id. at 910. 
208 . 
See C,ty of Santa Ana, 160 Cal. Rptr. 907 at 911-912. 
209 See id at 911. 
210 S id ee . 
211 
See id. 
212 S id ee . 
213 
See City of Santa Ana, 160 Cal. Rptr. at 911. 
214 See id. 
215 See id. 
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Finally, the court decided the issue of when courts are 
bound by the CEQA Guidelines.216 In general, the courts re-
tain the ultimate power to interpret CEQA and declare the 
statute's meaning.217 The courts also have the authority to re-
ject an administration's interpr~tation of CEQA.218 However, 
the court stated that these guidelines deserve great weight and 
must be followed by the courts unless they are clearly errone-
th . d 219 ous or unau onze. 
2. Fairbank v. City of Mill Valley-Flexible Aids Theory 
The court in Fairbank v. City of Mill Valley220 stated a different 
theory regarding the binding effect of the guidelines. 221 The 
Fairbank court stated that although the California Supreme 
Court has admonished the lower courts to afford great weight 
to the CEQA Guidelines, it has not declared them binding 
upon the COurtS.222 In fact, these regulations were adopted to 
implement the CEQA statute are appropriately called "guide-
lines.,,223 The term "guidelines" was carefully selected by the 
California Legislature to allow flexibility of action.224 Thus, the 
Fairbank court defined the guidelines as non-binding and dis-
tinguished them from other regulations that require a strict 
application based on legislative intent.225 
216 S ill ee . 
217 See ill. 
218 See City of Santa Ana, 160 Cal. Rptr. at 911 
219 S ill ee . 
220 89 Cal. Rptr. 2d 233 (1999). 
221 See Fairbank. v. City of Mill Valley, 89 Cal. Rptr. 2d 233,242 (1999). The court 
in dictum to a decision holding as untimely a petition for rehearing on the retroactiv· 
ity of the revised 1998 guidelines, delivered a different theory regarding the binding 
effect of the guidelines. See ill. 
222 See ill. at 242. 
223 See id. 
224 See id. 
225 See ill. 
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IV. CRITIQUE 
When the OPR adopted the Guideline revisions in 1998, the 
OPR stated that it was not changing the law but merely codi-
fying judicial decisions.226 In actuality, the OPR's revisions 
have substantially changed the law with regard to how cumu-
lative impacts must be analyzed during the EIR process. As a 
result, the revisions have been dramatically weakened by pro-
viding lead agencies with insufficient information to assess a 
project's impacts. 
A. INCORPORATION OF THE PHRAsE "CUMULATIVELY 
CONSIDERABLE" 
Prior to the 1998 revisions, the CEQA Guidelines required a 
lead agency to analyze all 'significant cumulative impacts' in 
the EIR.227 After the revisions, however, the CEQA Guidelines 
require a lead agency to analyze only those cumulative effects 
that are defined as "cumulatively considerable" in the initial 
study.226 Thus, if a proposed project has cumulative effects, 
but which are not found to be "cumulatively considerable," 
then the lead agency need not analyze those effects in the EIR. 
An example will help illustrate this point. Imagine a pro-
posed project to build a plant, which would emit sulfur dioxide, 
nitrogen dioxide, and carbon monoxide, is currently undergoing 
an initial study. Further assume that the project was located 
in an area that was out of compliance with air quality regula-
tion. Next assume that the lead agency found that the incre-
mental effect of each of the project's emissions was not "cu-
mulatively considerable" because the individual emissions of 
the proposed' project were within the regulatory prescribed 
range for that type of plant. These emissions, however, would 
226 See Maureen F. Gorsen, 1998 CEQA Guidelines Rellisions: What Ellery CEQA 
Practitioner Needs to Know (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/ceqa_article_l098.html>. 
227 See CAL. CODE REGs. tit. 14, § 15130 (1996). 
228 See CAL. CODE REGS. tit. 14, § 15130(a) (1999). See also supra notes 128·150 
and accompanying text. . 
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exacerbate the current air quality violations. Nevertheless, 
because the EIR need not analyze impacts that are not cumu-
latively considerable impacts, according to the revised CEQA 
Guidelines, the emissions will not be addressed or mitigated. 
This will be the result even if the project is otherwise required 
to undergo an EIR because under the revised guidelines the 
lead agency only has to analyze those cumulative effects tJtat 
were defined as "cumulatively considerable" in the initial 
study. In contrast, under the CEQA Guidelines prior to the 
revisions, the lead agency was required to analyze all "signifi-
cant cumulative impacts.,,229 This previous test was broader 
and allowed the lead agency to render a full picture of all the 
cumulative impacts that a proposed project would have. 
In the attempt to codify the holding in San Joaquin and 
mark the distinction between the analysis used in an EIR and 
that used in an initial study, the revised CEQA Guidelines 
have provided a loophole in the EIR process. The court in San 
Joaquin stressed that the test used to analyze cumulative im-
pacts in an initial study should be the 'cumulatively consider-
able' test.230 This phrase was therefore incorporated, over one 
dozen times, 231 into the CEQA Guideline sections that deal 
with cumulative impacts and was probably the OPR's attempt 
to codify the line of demarcation that the San Joaquin court 
had established.232 In this attempted codification of San Joa-
quin, the OPR included cumulative considerable in too many 
places and therefore created a way to get out of a cumulative 
impact analysis in an EIR. This casual incorporation of the 
229 See CAL. CODE REGS. tit. 14, § 15130(a) (1999). This section requires an Em to 
discuss cumulative impacts of a project when viewed with other projects causing re-
lated impacts. This section references the general definition provided in Section 15355. 
See ill. See also San Joaquin Raptor, 49 Cal. Rptr. 2d at 503. 
230 See ill. at 503. 
231 See CAL. CODE REGS. tit. 14, § 15064 (1999). The phrase 'cumulatively consider-
able' is used in the revised section seven times. Prior to the revisions, the phrase was 
used zero times. See ill. See also CAL. CODE REGS. tit. 14, § 15130 (1999). The phrase 
'cumulatively considerable was used in the revised section 15130 six times. Prior to 
the revisions, the phrase was not used at all in that section. See ill. 
232 See Maureen F. Gorsen, 1998 CEQA Guidelines Revisions: What Every CEQA 
Practitioner Needs to Know (last modified Nov. 12, 1998) 
<http://www.ceres.ca.gov/ceqa_article_l098.htmb. 
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phrase without further clarification actually narrows the scope 
of the cumulative effects examined in the EIR because the lead 
agency only has to analyze those cumulative effects that were 
defined as "cumulatively considerable" in the initial study. 
Consequently, lead agencies may not have sufficient informa-
tion to meaningfully assess whether to approve or disapprove a 
project. 
B. INCORPORATION OF THE DE MINIMUS THEORY 
The second substantial change to the guidelines was the in-
clusion of the de minimus effects test in the EIR phase of envi-
ronmental review.233 This revision has effectively overruled the 
Hanford court's "one molecule rule." The de minimus theory is 
at odds with the concept of cumulative effects. Cumulative 
effects should assess cumulative damage as a whole greater 
than the sum of its parts. Stated another way, the true cu-
mulative impacts of a project can only be known after assess-
ing the project against the backdrop of the current state of the 
environment. The de minimus theory takes away this back-
drop and essentially looks at a project's effects in a vacuum. 
The purpose of CEQA is to aid the public agencies in identi-
fying critical thresholds that may affect the health and safety 
of the people of California.234 The revisions thwart that pur-
pose by limiting the amount of information available to lead 
agencies. Furthermore, the revisions have removed the basic 
function of the EIR process and have thus eliminated both the 
ability to make a comprehensive assessment of a project's ef-
233 See CAL. CODE REGs. tit. 14, § 15130(aX4) (1999). "An Em may determine that 
a project's contribution to a significant cumulative impact is de minimus and thus is 
not significant. A de minimus contribution means that environmental conditions 
would essentially be the same whether or not the proposed project is implemented." 
rd. 
234 
See CAL. PuB. REs. CODE § 21000 (West 1996). 
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fects and the ability to use this assessment to make informed 
decisions regarding California's development. 235 
v. PROPOSAL 
With regard to subsection (a) of Section 15130,236 any subse-
quent revisions to the CEQA Guidelines should .require that an 
EIR include an examination of the effect of all significant im-
pacts and not just those that were deemed 'cumulatively con-
siderable' during the initial study. Not only would this close 
the loophole, but it would widen the scope of analysis for 
CEQA cumulative impacts review and thus provide a full pic-
ture of the impacts of a project. 
With respect to the inclusion of the de minimus effects tests 
during the EIR phase of environmental review, 237 the CEQA 
Guidelines should remove this provision altogether. Elimi-
nating this test would realign the EIR process with one of the 
main reasons that the California Legislature adopted CEQA in 
the first place: to identify the adverse environmental effects of 
proposed projects.238 
Until the CEQA Guidelines are amended, however, the 
court should continue to read Section 15130 to include an ex-
amination of all significant effects as determined in Kings 
County.239 Additionally, the court should follow the Kings 
County ruling that the de minimus theory is not applicable to 
projects in the EIR phase of environmental review. Although 
this would violate the guidelines, which are erroneous and. 
therefore unauthorized, it would nevertheless be consistent 
with the very Legislative intent that the guidelines disobey. 
This should not pose a problem for future courts because 
235 
See MICHAEL H. REMY ET AL., GUIDE TO THE CALIFORNIA ENVIRONMENTAL 
QUALITY Ac:r 151-152 (9th ed. 1996). 
236 • 
See CAL. CODE REGS. tit. 14, § 15130 (1999). 
237 See CAL. CODE REGS. tit. 14, § 15130(aX4) (1999). 
238 
See CAL. PuB. RES. CODE § 21000 (West 1996). 
239 . 
See Kmgs County Farm Bureau, 270 Cal. Rptr. 650 at 662. 
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courts are bound by stare decisis. Stare· decisis is a common 
law rule that courts should not depart from judicial precedent 
without special justification.240 Stare decisis ensures stability 
and maintains the rule of law.241 In addition to the binding 
effect of stare decisis, Fairbank determined, the courts are not 
bound by the CEQA Guidelines. Thus, the courts must con-
tinue to examine cumulative impacts based on the holdings in 
San Joaquin and Kings County. 
VI. CONCLUSION 
The 1998 revisions of the CEQA Guidelines narrow the 
scope of cumulative effects examined in the EIR. These revi-
sions debase the California's Legislature's intention of provid-
ing lead agencies with sufficient information to meaningfully 
assess whether to approve a project. Consequently, these revi-
sions exceed the scope of power delegated to the OPR. The 
courts, however, must not allow the OPR to usurp the legisla-
tive and judicial authority; accordingly, they must base future 
cumulative impact decisions on their own judicial precedent 
and not the erroneous guidelines. 
240 See Arizona v. Rumsey, 467 U.S. 203, 212 (1984). 
241 See ill. 
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